IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF TEXAS
HOUSTON Di VI SI ON

DR, JOE AND DAWN MORRI SQN, KELLY
ROBBI NS, RANDY AND JANET COUNCI LL,
DAN AND HELEN HI G@ NS, RON AND
KAREN GREEN, VI CTOR AND CATHY
BROOK, DR. MARI ON AND JEAN
MCMURTREY, DAN AND HELEN HI GG NS,
DR T.M AND CYNTH A HUGHES,
RI CHMOND EAG_E CORP., DAVE AND ROSE
ROBERTS, DR RI CHARD AND LI NDA
VERNER, TONY AND MARY ANN CUTAI A,
WARREN AND DONNA BI RD, TOM AND KYE
YEAMAN, AND WADE AND DEBBI E MCKAY
Plaintiffs,

VS.

AMMNY CORPORATI ON, RI CH DEVCOS, JAY
VANANDEL, DI CK DEVCS, STEVE VAN
ANDEL, DOUG DEVOS, BOB KERKSTRA,
JA- Rl CORPORATI ON, DEXTER YAGER
| NDI VI DUALLY AND D/ B/ A YAGER
ENTERPRI SES AND | NTERNET SERVI CES
CORPORATI ON, JEFF YAGER, DONALD R.
W LSON, | NDI VI DUALLY AND D/ B/ A WOW
| NTERNATI ONAL AND W LSON
ENTERPRI SES, | NC., RANDY AND VALORI E
HAUGEN, | NDI VI DUALLY AND DJ B/ A
FREEDOM ASSQOCI ATES, | NC., FREEDOM
TOOLS, INC. AND ALL STAR PRODUCTI ON
COVPANY, JOHN SI Ms, | NDI VI DUALLY
AND DJ B/ A SI M5 ENTERPRI SES, RANDY
AND SUSAN WALKER, | NDI VI DUALLY AND
D/ B/ A WALKER, | NTERNATI ONAL, MARK
AND MARTHA HUGHES, BILL AND ALYSSA
BERGFELD, | NDI VI DUALLY AND DJ B/ A AS
BERGFELD | NTERNATI ONAL, | NG, JODY
VI CTOR, | NDI VI DUALLY AND D/ B/ A JEVI
CORPORAI TON, MARK CORDNER, BILLY
ZEQOLI, | NDI VI DUALLY AND DJ B/ A GOSPEL
FI LMS, AND DENNI S JAMES

Def endant s.

AMAY CORPORATI ON, JA-R
CORPORATI ON, BOB KERKSTRA, AMAAY
DI STRI BUTORS ASSOCI ATI ON, DEXTER
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YAGER, SR., D&B YAGER ENTERPRI SES,
I NC., JEFFREY S. YAGER | NTERNET
SERVI CES CORPCRATI ON, | NG, DONALD R
W LSON, W LSON ENTERPRI SES, | NC., WOW
| NTERNATI ONAL, | NC., RANDY HAUGEN,
VALORI E HAUGEN, FREEDOM TOOLS, | NC.,
FREEDOM ASSCCI ATES, INC., JOHN W
SI M5, SI M5 ENTERPRI SES, | NC.,
SIMS | NC. ,

Plaintiffs,
VS. CIVIL ACTION NO H 98-1695
CECELI A MUSGROVE, JEFFREY G
MUSGROVE,

Def endant s.

e e N e e N N N N N N N N N N N

JA- Rl CORPORATI ON, BOB KERKSTRA
AMMY DI STRI BUTORS ASSOCI ATI ON,
DEXTER YAGER SR, D&B YAGER
ENTERPRI SES, | NG, JEFFREY S. YAGER
| NTERNET SERVI CES CORPORATI ON, | NC.,
DONALD R WLSON, W LSON
ENTERPRI SES, WOW | NTERNATI ONAL, | NC. ,
RANDY HAUGEN, VALCORI E HAUGEN,
FREEDOM TOOLS, | NC., FREEDOM
ASSOCI ATES, INC., JOHN W SI Ms, SIMs
ENTERPRI SES, TNC., SI M5 I NC., AMMAY
CORPORATI ON,

Plaintiffs,

ADVERSARY PRCCEEDI NG NO
H 98- 3291

VS.

MARK D. PRU TT AND DEANNA F. PRU TT
Def endant s

N e e N N N N N N N N N N N N N N

MEMORANDUM CPI NI ON' AND ORDER

Pendi ng before the Court is Defendants' Mdtion to Stay Pendi ng
arbitration. (Instrunent #51.) Upon review ng the record, the nenorandumin
support, (lnstrument #52), the responses (lnstrunents #57-59), and the
applicable law, the Court concludes that the notion to stay should be GRANTED.

| . BACKGROUND
The Plaintiffs! are distributors of Ammay Corporation ("Amay"). Amay is a
mul tinational conpany with sales in excess of $5 billion that sells household

products. Ammay distributes these products a "network marketing" nethod by

whi ch hundreds of thousands of independent distributors constantly recruit new
distributors, or "down-liners." The down-liners are encouraged to purchase and
use Amnay products and notivational materials thenselves and to recruit their
own new distributors. A distributor's success is thus dependent upon buil ding
a large base of down-liners. See, e.g., Amnay Distributors Benefits Ass'n v.


http://www.amquix.info/aus/morrison.htm#sub

Federal Ins. Co., 990 F.Supp. 936, 939 (WD. Mch. 1997); Hanrahan v. Britt,
174 F.R D. 356, 359 (E.D. Pa. 1997).

In this case, the Plaintiffs, inter alia, have a disagreement with how
profits are determned with regard to the notivational and other business
support materials. The Plaintiffs have sued Amwvay as well as other
distributors in their respective "up-line" for a nmyriad of clains ranging from
defamation to RICO Three suits filed in this District have been consoli dated.

The Def endants have noved to stay this litigation based upon an
arbitration clause they contend is in force between the parties. In response,
the Plaintiffs concede that the clause was entered into by roughly one-third
of the Plaintiffs, but that it is not in effect as to all the Defendants. The
Def endants al so contend that even if it was entered into, it does not apply,
and in any event, it is unconscionable.

1. DI SCUSSI ON

The Federal Arbitration Act ("FAA") "create[s] a body of federa
substantive law of arbitrability, applicable to any arbitrati on agreenent
within the coverage of the Act," which requires that "questions of

arbitrability ... be addressed with a healthy regard for the federal policy
favoring arbitration,” and that "any doubts concerning the scope of arbitrable
issues ... be resolved in favor of arbitration." Mses H Cone Menoria

Hospital v. Mercury Construction Corp., 460 U S. 1, 24-25, 103 S. C. 927,
941-942, 74 L. Ed. 2d 765 (1983); Mowuton v. Metropolitan Life Ins. Co., 147
F.3d 453, 456 (5th Gr. 1998). "The preeninent concern of Congress in passing
the Act was to enforce private agreenents into which parties had entered," a
concern that "requires that we rigorously enforce agreenments to arbitrate."
Dean Wtter Reynolds Inc. v. Byrd, 470 U S. 213, 221, 105 S. C. 1238, 1242,
84 L. Ed. 2d 158 (1985).

Pursuant to 8 3 of the FAA, 9 U.S.C. 8 3,2 a court nust generally stay
proceedi ngs pending arbitration. "[T]he power to stay proceedings is
i ncidental to the power inherent in every court to control the disposition of
the causes on its docket with econony of tine and effort for itself, for
counsel, and for litigants. How this can best be done calls for the exercise
of judgnent, which nust wei gh conpeting interests and maintain an even
bal ance." Air Line Pilots Ass'n v. Mller, -- US --, 118 S.Ct. 1761, 1769
n.6, 140 L. Ed. 2d 1070 (1998) (quoting Landis v. North Anerican Co., 299 U. S
248, 254-255, 57 S. C. 163, 166, 81 L. Ed. 153 (1936)). A district court's
deci si on whether to grant a stay is ordinarily reviewed for abuse of
di scretion. Save Power Liniled v. Syntek Finance Corp., 121 F.3d 947, 948 (5th
Cr. 1997). The FAA, however, does not require arbitration unless the parties
to a dispute have agreed to refer it to arbitration. Zi merman v.
I nternalional Conpanies & Consulting, Inc., 107 F.3d 344, 346 (5th Cr. 1997).
Li kewi se, the mandatory stay provision of the FAA does not apply to those who
are not contractually bound by the arbitration agreenment. Id.

Thus, the Court must "first deternmine whether there is a witten agreenent
to arbitrate"; then, "whether any of the issues raised are within the reach of
that agreenent." Conpl ai nt of Hornbeck O fshore (1984) Corp., 981 F.2d 752,
754 (5th Cir. 1993); see also Mtsubishi Mdtors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U S. 614, 625, 105 S. Ct. 3346, 3353, 87 L. Ed. 2d 444
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(1985) (a court is required to determ ne whether the parties agreed to
arbitrate that dispute).

A. Was there a witten agreenent to arbitrate?

In this case, the Plaintiffs concede that about one-third of them signed
the arbitration agreenment. There is no dispute that a witten agreenent to
arbitrate exists as to these Plaintiffs. The rest of the Plaintiffs contend
that they did not enter into a witten agreement to arbitrate. There is no
di spute, however, that each entered into a witten distributorship agreenent.

An Amnay di stributorship agreenment distributor rmust be renewed annual |y
and comes in three forms: (1) an original distributorship agreenment for new
distributors; (2) an automatic renewal form executed only once, but renewed
pursuant to an agreenment that Amway will thereafter bill the distributor's
credit card the appropriate annual fees; and (3) a witten continuation form
that is executed annually.

In all three instances, the Plaintiffs agreed "to conply with the Amay
Sal es and Marketing Plan and to observe and abi de by the Code of Ethics and
Rul es of Conduct of Ammay Distributors, and all other rules, requirenents and
regul ations as they are set forth fromtime to time in official Amay
literature." See, e.g. Instrunment #26, Ex. "D," "F," "G' (enphasis added). In
Sept enmber 1997, Amway amended the Rul es of Conduct to include arbitration® and
nodi fied the original application and intent to continue forms to include an
arbitration provision for "any ... claimor dispute arising out of or relating
to [an] Amnay distributorship, the Ammay Sal es and Marketing Plan, or the
Amnay rul es of Conduct (including any clai magai nst anot her Amnay di stri butor,
or any such distributor's officers, directors, agents or enployees, or against
Amway Corporation, or any of its officers, directors, agents or enpl oyees)."
See Instrunment #26, Ex. "A/" "B." Amway al so mail ed an acknow edgnent formto
the automatic renewal Plaintiffs that stated:

Dear Distributor,

Every year you and thousands of other distributors enjoy the conveni ence
of having you Ammay busi ness renewed autonatically. It's easy, of
course, and you get the benefit of tinmely renewal w thout the papenvork.

Because of sone recent changes to the Intent to Continue (renewal) Form
as well as the introduction of the new Busi ness Support Materia
Arbitration Agreenment (BSMAA), we need you to review the changes and
sing the acknow edgnment on the back of this letter. Wile these changes
automatically become part of your agreenent with Ammay, we wanted to
make sure you are aware of them

(I'nstrument #43, Ex. "1.") (enphasis added).

In response, the automatic renewal Plaintiffs argue that Amway had
superior bargai ning power and nade this nodification unilaterally. Plaintiffs
argue that the contract was in effect an unconscionabl e contract of adhesion
However, adhesion contracts are not automatically void. Dillard v. Merril
Lynch, Pierce, Fenner & Smith, Inc., 961 F.2d 1148, 1154 (5th Cr. 1992).
Absent a well-founded claimthat an arbitration agreenent resulted fromthe
sort of fraud or excessive econom ¢ power that "would provide grounds 'for the


http://www.amquix.info/aus/morrison.htm#sub

revocation of any contract,'" the Arbitration Act "provides no basis for

di sfavoring agreenments to arbitrate statutory clains by skewi ng the ot herw se
hospitable inquiry into arbitrability.” Mtsubishi Mdtors Corp., 473 U.S. at
627, 105 S. Ct. at 3354; Dillard, 961 F.2d at 1154 (party seeking to avoid
adhesi on contract generally nust show that it is unconscionable).

"Unconscionability'' has no precise |legal definition because it is not a
concept but a deternmination to be made in light of a variety offactors.
Sout hwestern Bell Tel. Co. v. DeLanney, 809 S.W2d 493, 498-99 (Tex. 1991)
(Gonzal ez, J., concurring); Pony Express Courier Corp. v. Mrris, 921 S.W2d
817, 820 (Tex.App.--San Antonio 1996, no wit) To deterni ne whether a contract
i s unconscionable a court nust |ook to the circunstances surrounding the
agreenment, the alternatives, if any, which were available to the parties at
the tinme of making the contract, the nonbargaining ability of one party, and
whet her the contract is illegal or against public policy.

Al t hough no single test exists to determine if a contract is
unconsci onabl e, two questions can provide guidance: (1) How did the parties
arrive at the ternms in controversy?; and (2) Are there legitinmate comrerci al
reasons which justify the inclusion of these terns? DeLanney, 809 S.W2d at
499 (Conzal ez, J., concurring); Pony Express, 921 S.W2d at 821. The first
guestion, described as the procedural aspect of unconscionability, is
concerned with assent and focuses on the facts surroundi ng the bargaining
process. See Lindemann v. Eli Lilly and Co., 816 F.2d 199, 203 (5th Gir.
1987); DelLanney, 809 S.W2d at 499 (Gonzalez, J., concurring); Pony Express,
921 S.W2d at 821. The second question, described as the substantive aspect of
unconsci onability, is concerned with the fairness of the resulting agreenent.
See Li ndemann, 816 F.2d at 203, DelLanney, 809 S.W2d at 499 (CGonzal ez, J.,
concurring); Pony Express, 921 S.W2d at 821. Under Texas law, Plaintiffs nust
prove both substantive and procedural unconscionability to avoid the
arbitration provision. Arkwight-Boston Mrs. Mit. Ins. Co. v. Westinghouse
Elec. Corp., 844 F.2d 1174, 1184 (5th Cir. 1988).

The answers to these two questions denonstrate that Plaintiffs'
unconscionability claimfails. First, the Plaintiffs have failed to
denonstrate procedural unconscionability. The Plaintiffs nake nmuch of the
overwhel m ng bargai ni ng position of Ammay, but, "the principle of
unconscionability is one of preventing oppression and unfair surprise, not the
di sturbance of allocation of risks because of superior bargaining power." Id.;
DeLanney, 809 S.W2d at 498 (Gonzalez, J., concurring) (D sparity of
bar gai ni ng power, while relevant, is not the litrnus test for
unconsci onabi lity).

Furthernore, unlike the classic unconscionability case, the Plaintiffs are
not unsophisticated parties that were beguiled into entering a fundanentally
out rageous contract that they now wi sh to avoid. See Lindemann, 816 F.2d at
204. To the contrary, the Plaintiffs are rather sophisticated business people
who have for sonme tinme operated an Amway di stributorship. See id. The
plaintiffs have presented no evidence that the arbitration provision was not
only a result of Ammay's all eged "overreachi ng or sharp practices" but also as
aresult of the Plaintiffs' own "ignorance or inexperience." Wstinghouse
Elec. Corp., 844 F.2d at 1184. Although Plaintiffs nmake nuch of the automatic
renewal procedure, there is nothing in the record that woul d suggest that
t hese busi ness people were either ignorant or inexperienced. See id.

Li ndenann, 816 F.2d at 204.



Simlarly, with regard to substantive unconscionability, the Plaintiffs
have failed to produce any evidence that the agreenent to arbitrate itself was
sonmehow unfair or oppressive. See Dillard, 961 F.2d at 1154. Substantive
unconscionability only "results when 'no nman in his senses and not under a
del usi on would enter into and ... no honest and fair person would accept' a
contract on such terms." Lindemann, 816 F.2d at 204. Plaintiffs have failed to
denpnstrate that the arbitration provision at issue falls within that
cat egory.

At bottom the Plaintiffs have not denbnstrated that the arbitration
provi sion is unconscionable. Thus, a viable witten agreenent to arbitrate
exi sts between Amway and the Plaintiffs.

B. Are the clains subject to the arbitration clause?

In determ ning whether the issues raised are within the reach of the
arbitration agreenent, this circuit distinguishes between broad and narrow
arbitration clauses. Conpl ai nt of Hornbeck O fshore (1984) Corp., 981 F.2d 752,
754 (5th Cr. 1993). If the clause is broad, the action should be stayed and
the arbitrators pernitted to deci de whether the dispute falls within the
clause, Id. (citing Sedco v. Petrol eos Mexi canos Mexican Nat'l Ql, 767 F.2d
1140, 1145 n. 10 (5th Cir. 1985)). If the clause is narrow, the matter should
not be referred to arbitration or the action stayed, unless the court
determ nes that the dispute falls within the clause. Id. However, "whenever
the scope of an arbitration clause is fairly debatable or reasonably in doubt,
the court shoul d decide the question of construction in favor of arbitration,”
and "[t]he weight of this presunption is heavy" Id. (quoting Mar-Len of La.
Inc. v. Parsons-G | bane, 773 F.2d 633, 635-36 (5th Cr. 1985)).

In the case subjudice, the arbitration provision requires that
distributors, after conpleting the Amnay conciliation process:

submit any renmining claimor dispute arising out of or relating to ny
Amnay distributorship, the Ammay Sal es and Marketing Plan, or the Amway
Rul es of Conduct (including any clai magai nst anot her Amway di stri butor

or agai nst Amway Corporation, or any of its officers, directors,
agents or enpl oyees) to binding arbitration in accordance with the Amay
Arbitration rules ....

(I'nstrument #13 (from Adversary 98-3291), Exhibit A-1, p. 66.)

The above arbitration clause contains the "any dispute” |anguage; thus, it
is of the broad type. Conplaint of Hornbeck OFfshore, 981 F.2d at 755; see
al so Sedco, 767 F.2d at 1144 (cl ause governed "any dispute or difference
between the parties"); Mar-Len, 773 F.2d at 634 (clause governed "any dispute
with respect to the interpretation or perfornmance of" the contract).
Furthernore, it is undisputed that this suit involves clainms brought by
di stributors against distributors and agai nst Amway Corporation.* Because
Plaintiffs' "allegations of fraud in the inducenment of the arbitration clause
itself" have failed, as discussed supra, arbitration must proceed because "the
arbitration clause on its face appears broad enough to enconpass the party's
clains." Conplaint of Hornbeck O fshore, 981 F.2d at 755; Sedco, 767 F.2d at
1148.35 Accordingly, the Court

ORDERS t hat :
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A. Defendants' Mdtion to Stay Pending Arbitration is GRANTED
B. This case is STAYED pending arbitration;
C. This case is admnistratively cl osed.

D. The parties may reinstate this case to the Court's active docket with
an appropriate nmotion within thirty days of the disposition of the
arbitration.

SI GNED at Houston, Texas, this 13 a day of October, 1998.
MELI NDA HARMON
UNI TED STATES DI STRI CT JUDGE

Al t hough some of the distributors were defendants in the actions recently
consolidated, they will be aligned and referred to as Plaintiffs in this
Menor andum Qpi ni on.

2 § 3. Stay of proceedings where issue therein referable to arbitration

If any suit or proceeding be brought in any of the courts of the United States
upon any issue referable to arbitration under an agreement in witing for such
arbitration, the court in which such suit is pending, upon being satisfied
that the issue involved in such suit or proceeding is referable to arbitration
under such an agreement, shall on application of one of the parties stay the
trial of the action until such arbitration has been had in accordance with the
ternms of the agreenent, providing the applicant for the stay is not in default
in proceeding with such arbitration

3 See Instrument #13 (from Adversary 98-3291), Exhibit A-1, p. 66

“ It appears that the Plaintiffs' clains against the unserved defendants,
Billy Zeoli and Gospel filns, are based upon an agency theory; and thus, the
arbitration clause equally applies. However, even if the clainms were sonehow
not in that capacity, the case should still be stayed until resolution of the
entire matter. M& Elec. Indus., Inc. v. Rapistan Denag Corp., 814 F. Supp. 545
(E.D. Tex. 1993) (stays of nonarbitrable causes of action are within the
court's discretion to control its docket) (citing Genesco, Inc. v. T. Kakiuchi
& Co., Ltd., 815 F.2d 840, 856 (2d Cir. 1987)).

5> Ammay' s promul gation of a separate arbitration provision specifically
for business materials does not inpact this holding. The scope of the two
provi sions overlap and are not nutually exclusive. The business naterial
arbitration clause does not inpact the fact that "the [general] arbitration
clause on its face appears broad enough to enconpass the [Plaintiffs']
claims." See Conmplaint of Hornbeck O fshore, 981 F.2d at 755.



