AFFIDAVIT OF BILLY FLORENCE

STATE OF MICHIGAN }
) ss
COUNTY OF GENESSEE )

L, BILLY FLORENCE, being duly sworn upon oath, state and affirm as follows:

I am over the age of eighteen years, and have personal knowledge of the facis set forth
herein.

1. Since 1959, Amway distributorsr have associated with each other in an effort to
cdrﬁmuni'cate in a collective voice to Amway. Originé}ly, there were approximately nine members
elected to the Amway Distributors Association (ADA) board of directors, and the Chairman and
President of Amway also sat on the ADA Board.

2. In approximately 1982, the Chairman and President resigned from the ADA Board
and started an appointed Council of distributors that they haﬁd picked to provide them with advice.
The ADA continued in existence, but at that time, it had to find a source of funding, create its dwn
membership list, and establish an independent presence,

3. I'was elected to the ADA Board for the first time in 1988 or 1989, and Inegotiated a
contract with Amway’s Chief Operating Officer, Tom Eggleston. 1believe the contract was initially
signed in 1991. The contract addressed several issues. First, it provided that Amway would initialty
fund the ADA Board. Second, Amway Would collect ADA dues on behalf of the ADA. Third, that
the ADA would provide Amway with its memb ership list. Fourth, that if AmWay and the ADA ever
ended up at odds again, Amway would give the membership list back to the ADA. Fifth, that if
Amway was to change anything that affected distributors’ busines s, the company had to bring those

proposed changes to the Board for approval.




4, This contract has been renewed on a regular basis, but Quixtar recently informed the
Board that it is unlikely to renew the contract when its term ends this fall.

5. Thave been on the ADA Board ever since being elected in 1988 or 1989. In the late
nineties, the ADA Board changed its name to the Independent Business Owners Association

 International (IBOAI), which reflected our change in emphasis from just being distributors for
Amway to being Independent Business Owners (IBOs).

6. Regarding the filing of the class ;cﬁon lawsuit in California, which predicated this
restraining order, the IBOA1 attorney, Rick Abraham, advised on numerous occasions that Quixtaris
operating illegally due to the lack of retail sales.

7. Fred Harteis, a former IBOAI board member and good friend, called me one night
while T was with Orrin Woodward in Fiorida. Fred said that he Jjust got off the phone with Rick
Abraham and he was concerned that he might be exposed te both civil and criminal penalty due to
his involvement with Quixtar, Rick Abraham said that there was a real threat for mail and wire fraud
charges. Fred was nervous because he didn’t know how he could continue promoting a business that
he thought was illegal.

3. Fred had inside information from Amway regarding the DTI action in England
because he had a large organization in England that was affected.

9. T had several phone convers ati_ons with Rick Abraham in July of 2007 about our legal
exposurc as IBOs. Rick informed me that we were exposed to civil liability as promoters of the
Quixtar business. Rick was not acting in his capacity as the IBOAI attorney during this discussion.

10.  Hecited the DTI case against Amway in England and he also cited the Pokorney case

in California. He used those cases as examples of how IBO leaders were exposed to civil liability by



kr-nowingly i)romoﬁng a business they knew was not viable. As Rick stated, since the IBO leaders
wete the “mouthpiece” of the company and were responsible for bringing people into the business,
there was plenty of room for exposure.

11.  Asaresult of these conversations, I arranged a meeting between our atiorney, D.J.
Poyfair, who we had retained as our attorney, and Kevin Thompson, in-house counse! for TEAM.
This meefing occurred on Monday, July 16, 2007,

12, Onthat date, DJ Poyfair, Kevin Thompson and Rick Abraham got together to discus
our potential exposure and available options. During this meeting, it is my understanding that there
was never any mention of a new business opportunity developed by Orrin Woodward and Chris
Brady.

13.  Itwas our understanding that Rick Abraham was acting as the attorney for the former
president of the IBOAT, Fred Hatteis. Subsequent to the meeting, Fred Harteis informed me of the
meeting between the three attorneys.

14, Aﬁer the meeting, Fred Harteis saw the need to fly to Flint, Michigan to discuss the
avaﬂable options.

15.  Before the emergency IBOAI meeting in August, Rick asked if we had started
another business. He advised us that if \&e had another business, we would be conflicted to beat the
August board meeting,

16.  We had no new business.

17.  Since we had no new business, we informed him that we were there to learn of the
company’s proposals regarding their new business and that we would honor our commitment to the

IBOs in the field.



18, Atthe start of the board meeting in August, the company executives, Jim Payne in
particular, in front of all the board members with no advance notice, asked every representative to
tell the whole room where they stood with respect to their future with Quixtar.

19.  Each of the present plaintiffs stated that they were there to make a decision whether
this new proposed business would wotk for the brand new IBO getting started. We left no doubt in
.anyon'e’s mind about the fact that we did not have 2 new bu.éiness started,

20.  Rick Abraham has been stern in his assertions that Quixtar is operaﬁng illegélly. '

21.  Since the IBOAT has been advised that Quixtaris operating illegally, ] am confusedas
to why the IBOAI is taking such drastic measures to protect the company.

22.  The purpose of the IBOAT is to serve and protect the IBOs. The IBOAI’s atiorney
ﬁas advised the organization regarding the potential illegality of Quixtar. With that knowledge, the
board has a responsibility to do what is best for their members (the IBOs), not the company.

23.  Instead of protecting the IBOs from potential civil liability, the board is doing all it
can to protect the company and conceal the truth from the public regarding the potential illegalities
in our business.

24.  The JBOAI knows that the Quixtar IBOs are having great difficult retailing the

| Quixtar products. Under advisement of counsel, the IBOAT knows that Quixtar is potentially
operating illegally, yet they do nothing.

25, When faced with the difficult decision of doing what’s easy versus doing what’s
tight, I’'m called by my creator to do the right thing, regardless of consequence.

26. T can no longer stand idly by as Quixtar furns the business I once loved into a

business that no longer works for the new person getting started.




27.  Inmy opinion, the lawsuit in California should have been done by the entire board in
an effort to do what’s right for their members (IBOs).

28.  Twould Iike to respond to the paragraphs referenced in the complaint for the TRO in
order:

29.  (Paragraph 43) Quixtar only exists on the backs of its distributors. Quixtar’s

Prices have increased so much in relation to ordinary retail prices that its products cannot be sold

to outside consumers. [Ex. 6, Spiewak Aff. 20 (stating “For most of my time as a distributor, T

refailed nothing due fo product prices ")-] The vast majority of “sales” by Quixtar are actually to

- the distributors themselves. [Ex. 7, Marks Aff. 27-28.] In fact, a 2006 report prepared by Quixtar

states that only 3.4% of its total voluine comes Jrom those who do not participate in Quixtar’s
compensation plan.

- Tam assuming that the IBOAT is referring to the 3.4% customer sales figure. In February of
2007, Quixtar gave all of the Diamonds a statistical breakdown of their businesses. The numbers
came from 2006, This data was provided to all Diamonds by Quixtar and had nothing to do with the

IBOAL (See attached exhibit 1; see also attached exhibit 2, Chris Brady’s customer figures).

30.  (Paragraph 48) In April of 2000, the IBOAX conducted a “Confidential
Competitive Analysis® of Quixtar products. The IBOAT compared the Quixtar products with three
competitive market leaders in each fype of product and «a cost per unit of measurement was
established fo fuirly compare the products. In ahaost every item, the Quixtar products were
substantially oveipriced in comparison to the three industry leaders, In response, Quixtar
proniised to “wark on it.”

This information came from IBOAT documents, but there are many other docoments similar

to these that should be presented to the court in California.

31.  (Paragraph 50) Quixtar’s Second-in-Charge Randy Bancino commissioned

an analysis and report from McKinsey Consultants regarding whether Quixtar products were

- overpriced and not sellable, The McKinsey Report was prepared 2005, and its Sindings were
Dresented to the entire IBOAI Board along with various Quixtar representatives. The McKinsey
Report showed that there were very few retail custosners bu ying Quixtar products, and that hardly
anyone was selling the Quixtar products at retail. [Ex. 6, Spiewak Aff. 48 (uffirming “I gave
away products to charitable organizations because I was unable to sell products at the suggested



retail price”).] It was a glaring confirmation that Quixtar as a business was failing.
The information from the McKinsey study was shared with non-board members by the
company. Quixtar executives took the report and presented it to numerous IBO leaders that were not

involved with the IBOAI. These le_aders shared these results with other [BOs.

32,  (Paragraph 51) On February 27, 2007, a member of the IBOAL sent a
lengthy email to the Chairman of the IBOAI Board, stating flat the founding families were
unapologetically profiting from the failed efforss of the IBOs:

1 was invited to the board meeting for one day in that Jall of 2005 when the
McKinsey report came out. [President of A Iticor] Doug [DeVos| and [Chairman of
the Board of Alticor] Steve [Van Andel] were in the room with us and the report
confirmed what we in the field already knew. People aren’t making money, the
products are overpriced, and the negative on the web isn’t going away....There
Seems to be an enormous profitability to the [founding] families yet fexperienced,
high level] Emeralds and Diaronds are selling stuff off and going back fo work.

This email was from Joe Markiewitz. {Sce attached exhibit 3). At the time of the meeting he
referenced in his email, Joe was not a board member. This email followed several discussions
between Joe and several of the board members. At the time Joe sent the email, which was TWO

MONTHS AFTER THE BOARD MEETING, he was a board member.

33.  (Paragraph 64) In March of 2004, C!afre Zevalkink, Quixtar’s kead of
marketing, explained Quixtar’s product pricing constraints and recognized that the complaints
about produci pricing have been heard:

1 think you’ll be pleased to hear that we have re-exanined the XS Sports drink
pricing, We agree with the concern raised in Biz Ops that the drink in particular is
a sore pointif not priced more cosupetitively, especially as we come to recognize the
role this XS sports nutrition category can play in prospecting with new IBOs.

Our goal with the sport drink U.S. pricing, was fo squeeze everything we could on
the pricing end, while still holding a 1:1 BV:IBO cost ratio Sor IBOs (PV:BY
remains at standard approved ratio). We’ve decreased the IBO cost as much as
possible, which quite frankly cuts Quixtar contribution margin almost to break-
even. (Please understand that IBO cost typically needs to cover cost of bonus,




landed cost of product, distribution fo service centers, operating overhead, fixed
costs, contribution margin,) The result is a retail much closer to Gatorade’s
national average.

Thus, Quixtar acknowledges that product prices could be greatly reduced and Quixtar’s profit
rargin would still be positive.

This information came from IBOAI discussions, however, there are many other documents
similar to this one that should be presented to the court in California.

34.  (Paragraph 65) The founding families require a margin widely referenced
as the “Jay Factor,” so named after founder, Jay Van Andel, the person responsible for
bailding into the Quixtar system margin requirements as opposed fo volume requirements. It
is widely known that the founding families’ cut is prioritized above the retail price. Quixtar
executives acknowledge that the Juy Factor is currently: cost x 3 =IBO or “wholesale” price.
The IBOAI and ost IBOs have realized for years that the Jay Factor must be accounted for
in every trausaction. '

The Jay Factor was commonly known outside the IBOAI

Furthermore, I have heard of this 3 X multiplier used on multiple occasions. One day,
while at a Wal-Mart with David Vanderveen, co-owner of XS Energy Drink (Quixtar’s number 1
selling product), David told both Don Wilson and I that Quixtar multiplies the cost of goods by
three to determine its wholesale cost (which is usually significantly higher than the retail price of
its competitors® prices). Distributors are then expected to resell the product at retail for a profit.
Furthermore, at a meeting with Topco a few months ago regarding Quixtar’s prices, execufive
for Quixtar Jay Ertle said the same thing. The Quixtar executives that were present for that

meeting refused {o sign the confidentiality agreements when they were offered.

35.  (Paragraph 66) Access manufactures all Quixtar products. Access is
owned by Alticor, as are Annway and Quixtar. Alticor is owned by the Sounding families. The
Jay Factor, the profit margin required by the founding families, is actually built into the
pricing of the products af the mannfacturing level. Rather than allowing Quixtar to determine



a viable retail price for the products if sells, Alticor and/or the founding families determine
retail prices by roughly tripling Access’s production costs for the products that Alticor requires
Quixtar fo retfail,

See my response to paragraph 36.

36.  (Paragraph 94) Quixtar does not enforce the FTC’s ten customer rule or
its own retail sales rule. In an email to Billy Florence and the other IBOAI Board Members,
Sherri Brewer, a Quixtar employee, outlines Quixtar’s position on the rule:

One of the first itens on your agenda for Monday is discussion of the Retail Sales
Rule, We have had numerous discussions with Jody and Billy on this but wanted
to bring everyone up to date. These discussions lead to [a] review of several
options.,

- We used the attached grid to analyze the effect of the various options,
- Nuntbers to remember:

Out of approximately 1,000,000 IBOs, 687,000 don’t spansor
234,600 sponsor but don’t receive a bonus from downliine
- 129,000 receive a bonus from downline volume....

If you follow the left hand side of the grid, we are attempting to measure impact
on:

the 129,000

the 1 million less 129,000

Quixtar {progranvming difficulty/expense)
Legal/Regulatory/Tmage Risk

The scale for degree of impact is reflected along the bottom.

. Please take this opportunity to fill in your apinion of the degree of impact prior to
- our discussion.

. Wewill walk through the grid quickly as a part of our discussion on Monday. We
have reviewed the options numerous times and our last go~amtmd had us leaning
toward Option 4.

The optwns referved to by Ms. Brewer include 1) “Status Quo;” 2} “Asswmne compliance with
purchase of 50 PV;” 3) “Assume compliance with purchase of 50 PV + xx (average
consumption);” 4} “IBOs with bonus from downline must comply with RSR;” 5) “Provisional



IBO;” 6) “Assume compliance for those with bonus from downline + 50 PV in purchases;”
and 7) “Everyone complies w/ RSR.” From the email, Quixtar was leaning toward option
Jour, that only “IBO’s with bonus from downline must comply with RSR.” The FTC in
Amway had option seven in mind: “Everyone complies w/ RSR.”

This was an [BOA board document. However, it is common knowledge that Quixtar
does not enforce its retail sales rule. Furthermore, I am confused as to why the IBOAIL, which
was created to serve and protect the IBOs in Amway/Quixtar, wants to keep this fact
confidential. The retail sales rule is in place to protect the IBOs because it forces the company to
provide marketable products. If the IBOs are unable to seil 50 points worth of products each
month, odds are the products are unmarketable and IBOs are not following regulatory standards,

37.  (Paragraph 96) President Doug DeVos himself has stated at IBOAT Board
meetings that “Quixtar is an internal consumption company,” not a retail sales company,

In separate discussions with Doug DeVos, I recall mentioning my concerns regarding the

product prices. It is generally known that Quixtar operates as an internal consumption company.

FURTHER AFFIANT SAYETH NOT.

Dated this _£5” day of_fFeties/ 2007, j

BILLY.EYORENCE

On this IS“%ay of@\ﬁ, 2007, before me personally appeared [witness], to meknown to be the person

who executed the foregoing instrument in my presence and acknowledged to me that he/she executed the same as his/her

fiee act and deed,

IN TESTIMONY WHEREOF, 1 have hereunto set my hand and affixed my official seal the day and year fast

above written, .
My Commission Expires:
I ANGELA N, GAMPBELL
p}) . % } 2'0 \ 2) : Notery Public, State of Michigan
County of Genesae

Commlesioy Exgites Feb, 03, 2013
My (o002 500
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""""" Original Message———--

From: Joseph I Markiewicz [mailto:joe@markiewicz-intl.com}

Sent: Tuesday, Febxruary 27, 2007 1:12 aM

To: Jim Janz (jejanz8telus.net}

Cc: Don Wilson; Bill Hawkins; Brad Duncan; Danny Snipes; Oxrin Woodward
Subject: Pogt-Hawail Board Discussion

Jim,

I don’t really envy the position you are in as the Chairman this year considering the
responsibility you carry and I do appreciate you giving me permission to address the bhoard
without the company present in Hawaii. I have thought long and hard about how I would
respond to the issues that caught fire in the Hawail board meeting and it hasn’t been
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easy. However, I will begin by putting on record (as you requested) the concerns and
queations that I brought up during the open discussion at the tail end of the board
meeting. In addition, I would like to comment on the confrontation initiated by the
Victors against our fellow board member Danny Snipes. I offer up my observations from your
e-mails to the board about this and the associated e-mail from Danny to the board. I have
attached the e-mail trail related to this subject below. Let’s begin with the issues I
posed to yvou and the board in Hawaii..for the recorxd.

I my mind it was a difficult decision to agree to serve on the board this year. As you
know, I have already served a full term previocusly on the Biz-Ops committee and left
feeling that our opportunity to really make an impact on the business and the corporation
was pretty limited. I decided teo take a break for 2 years to simply get away from the
politics and agendas of the board and the apparent “double-talk” from the company pecple
and go build my business. We grew very well last year and finished in the top 7

EDC+ groups and personally qualified Double Diamond. I resisted coming

EDC+ back

this year because guite frankly T saw that the board last year was a mess.

It was quite divided and full of personal agendas and very visible conflicts of interest.
To make matters worge, there wag a blatant menipulation of the IBOAI by-laws to insert a
first term member directly onto the very important Executive Committee this year while
knowingly by-passing individuals who are gualified AWD have bigger businesses to cccupy

. this post. I may not be as direct as Danny yet I believe he is spot-on with his guestion
o the board about how thig can go on without answers. What do you expect the board to do,
iook the other way? What does this say to the individual{s) who have been deliberately
pushed aside to make this happen because he may not totally line up philosophically or
with the LOA of preference? Your e-mails to the board speak of the fact that there will be
no defamation allowed. I agree totally. But what about disrespect? Is that a lesser sin? I
think not. ' )

I have a concern that the attorney representing the board also has a serious conflict of
interest. The previous Chairmsn had a serious conflict as well as anyone who is a vendor.
They should never serve as a board member since they can never be totally trusted to
represent the field without prejudice or personal agenda. I am disturbed that the
Governance and Oversight Committee did not operate as designed to oversee the operations
and affairs of the board to prevent this mess. It is not hard to understand. Jody Victor
igs out of line. He has a personal conflict of interest here. Therefore the G & O committee
ag it is today in my mind is irrelevant.

T state all this bocause I want to know going in whether this board is going to be seriocus
about being unified with the rest of the field. The word unity is so loosely used these
days., Every leader wants it for their organization yet unity does not come by an edict. As
vou know so well Jim, it c¢omes from trust AND a powerful mission that supersedes all of
our agendas and personality differences, But, if I can’t trust my fellow board members on
whether they truly represent the field then we are all wasting our time. If we are leaving
our familiea and businesses to work together at the board and investing something of
curselves to make.this business better for the next generation then I want to know if our
opinions and ideas will be respected AND that the rules and by-laws of this trade
association called the IBOAT are respected as well, If anyone of us observes
inconsistencies with anyone on the board or how board affairs are conducted then they
ocught to be free to express their thoughts. If people like Jody protest after they think
they have been “ambushed” and then behave like a juvenile who has been “busted”

then why do we try to discipline the ones who simply ask the tough questions? Perhaps Jody
ig nmot as impartial as his position require=z. Too many great TBO‘s before me have made
this business what it is today. So many people (including the Victors}) have poured their
1ife into this business and the board through the vears and I appreciate and respect that.
Thisz by no means is a perschal attack on anyone here. However, 1 lost a little respect for
Jody after his attack on Danny. Then your e-mail that fellowed seemed to try to discipline
Danny and me for asking the tough guestions. I still think members on the board are owed a
little trangparency and some answers as we go forth because I am like many of the members
in feeling that we can’t blow it this year. Too much is on the line.

. In the big picture, I am with you that we can and must make an impact this year.s
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Structure the systems like India, Russia, and Europe. This scares me. AL Diamond and EDC
Clubs Doug mentioned Founders Council 3x more than the Board. I think it is for a good
reason. I don’t think they believe we are very strong. Maybe relevant is a better word.
Nonetheless, the hoard doesn’t come acrosg as a very effective body anymore.
In my opinion, if this business is to become the most desirable business in North America
again then it will be because the board directs the path of the business rather than the
lompany. I think we are much more qualified. I also, know that with the huge legal battles
the company is engaging in that we cannot afford to be anything less than a strong and
1nified body to represent the Field. Yet, the board saw the company threaten Orrin with
sugpension twice over the last year and it appeared that the board was pretty “ho-hum*
about it. Maybe I don’t know all the Ffacts but we cammot let one of our own be taken out
without a fight irregardless of whether people ®like” Orrin or agree with hig style of

building the business.

I have strong feelings about ways to take the business to $10B regarding branding and
positioning. I am with Bill Hawkins who passionately made the case in Hawaii for this yvear
being anything but *buginess as usual?. He iz right, we can’t afford it. T will not be a
rubber stamp for the company if it is not right for the IBO’s. If we don‘t get our act
together then we can’t effectively influence the company and families concerning the
business opportunity in North America. I believe we can do it but the board must ]
communicate with one loud voice to the company and the Ffamilies that there ie a hole in
the Titanic and before the abandon ship call is made that we can patch it.

Jim, I need to wrap this up by stating my agenda. I am NOT in a campaign to be inserted on
the Executive Committee. My passion is to bring new, fresh thinking.even outside the box
thinking te the table in order to inspire people to invoke radical change in-order to make
this business the most powerful business opportunity in the marketplace., I am a realist to
know that there are many obstacles. T am & realist to know that there are many people who
have gerved or are serving on the board like you who have mmany more years in and.around
the board than me. I respect that. But I can promise you, I kncw this business. I know the
culture we operate in today.

The average age of active IBO’sz in our group is approximately 23-25. T have got a real
ediucation on what turns this generation on with this business. We have an awesome future
IF we attack the problems like competitive products, product pricing, profitability,
branding and positioning. T am ready to engage. You ask for my commitment to unity, you
got it. What I ask from you and the rest of the Executive Committee is a commitment to a
change in the “culture” of the board and a seriousness to foster creativity within the
ranks of the members and allow for openness even if there are gome toes stepped on. I hope
You or any others who read this e-mail do not think I den‘t respect or appreciate you or
any other menbexr of the board. I promise that my heart and passion for this business is
sincere and you can count on nothing less from me.

Dedicated to make a difference, '

Joe



